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Abstract

This article deals with the subject of conditioned and unconditioned tax in-
centives from the perspective of legal certainty. The proposed research prob-
lem questions the levels of predictability induced in the system in each of its
modalities. The primary hypothesis assumes that the conditioned incentive
programs provide more predictability and, therefore, fulfill the principle of
legal certainty within the system to a greater extent. This is a qualitative re-
search with a postpositivist bias, which adopts the hypothetical-deductive
method, based on a dogmatic bibliographic review of texts from the Brazilian
legal framework, jurisprudence and Legal Sciences texts. In the end, the initial
hypothesis is proven in view of the fact that only conditioned incentive pro-
grams guarantee the immutability of conditions during their duration, being
the alternative that induces more predictability in the system and, thus, pro-
vides legal certainty.
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1. Introduction

The economic promotion by means of tax incentives is a form of State interven-
tion in the economic domain (Marques Neto, 2015: p. 445) and it configures a
mechanism to stimulate economic activity (Ribas & Pinheiro, 2020: p. 286).

Tax incentive programs can be conditioned or unconditional, depending on
the existence (or not) of counterparts to be made by the beneficiaries (Torres,
2005: p. 132; Alho Neto, 2021: p. 88). Considering that such modalities are sub-
ject to different legal disciplines, the proposed research problem questions the

levels of predictability induced in the system in each of these modalities from the
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perspective of legal certainty.

The primary hypothesis is that conditional incentive programs provide more
predictability and, therefore, fulfill the principle of legal certainty in the system
to a greater extent. The hypothesis is based on the provisions of art. 178 of the
Brazilian National Tax Code (CTN), which limits the effects of revoking condi-
tional exemptions, to analyze the scope and effects of this rule for this class of
incentives and question what guarantees are applicable to unconditioned pro-
grams.

To test this proposition, a qualitative research (Guba & Lincoln, 1994) with a
post-positivist bias (Andrade, 2006) is carried out, which adopts the hypotheti-
cal-deductive method, based on a dogmatic bibliographic review (Adeodato,
1998) of texts from the Brazilian legal framework, case law and legal science
texts.

This article is developed in two parts. The first part presents the characteris-
tics of fiscal policy in Brazil and the differences between unconditional incen-
tives, introduced horizontally and uniformly in the system, and conditional in-
centives, which require counterparts from beneficiaries. Starting from this dif-
ference, the second part seeks to demonstrate, from the perspective of legal cer-
tainty, the treatment offered by the legal system for each of these modalities, and
thus, demonstrate the degree of predictability to which the beneficiary is sub-

mitted in each case.

2. Tax Policy and Tax Incentives

Fiscal policy uses financial instruments to promote changes in certain aspects of
social life, such as the management of public expenses and the regulation of pub-
lic income (Baleeiro, 1959: p. 16). It represents one of the aspects of economic
policy (Bercovici, 2012) and operates through the mobilization of instruments of
direct action by the State (Nusdeo, 1977: p. 89). Among the instruments placed
at its disposal are tax and financial instruments (Silva, 2009: p. 88), which can be
mobilized in the pursuit of economic balance (Baleeiro, 1959: p. 19).

From the economics perspective, it is generally accepted that the main objec-
tive of fiscal policy is to obtain and maintain economic stability, which means
maintaining a stable rate of economic growth, without identifying substantial
rates of unemployment and price increases. Such stability requires an increase in
aggregate demand and productive capacity (Due, 1963: p. 513).

In short, fiscal policy can be defined, in a broad sense, as “an instrument
available to the Government to modify economic structures, such as to correct
economic-financial imbalances in its budget” and, in a strict sense, as “fiscal
measures carried out by the Government in order to restore not only the balance
of the economy, but above all, the increase in the employment rates as well”
(Sampaio, 1991: p. 220).

Tax policy is one of the aspects of fiscal policy, which can be used both with
the objective of raising revenue and with the objective of regulating certain sec-

tors or intervening in the economy (Pinheiro, 2021: p. 82). Tax incentives are a
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tax policy tool and can be used as countercyclical measures to achieve economic
objectives (Andrade, 2021: p. 321).

The use of tax policy instruments to correct economic imbalances configures
the administrative activity of promotion, destined to support the development of
public interest activities (Mello, 1983: p. 17), in a paradigm that moves away
from an authoritarian posture in favor of the collaboration between administra-
tion and citizen (Moreira Neto, 2001: p. 513).

Positive tax incentives implemented by means of tax policy may include “tax
relief measures that generate a reduction or deferral of production costs, such as
exemption, reduction of rates, deferral or installment payment of taxes” (Mar-
ques Neto, 2015: p. 445). In this context, it is legal for tax policy in general to es-
tablish a certain level of favorable taxation for a given activity (unconditional
incentives) or a program to reduce this rate for taxpayers who adhere and com-
mit to making investments or delivering other counterparts (conditioned incen-
tives). In the first case, the protected values are equality and contributive capaci-
ty, which ensure symmetrical treatment of taxpayers. In the second, the program
seeks to achieve extra fiscal values (such as the promotion of economic devel-
opment), which are equally relevant and justify the unequal treatment given to a
specific group of taxpayers (Pinheiro, 2023: p. 173).

Understanding the difference between conditional incentive programs and
other economic incentive instruments (such as a general reduction in the level of
taxation of a given activity), implemented by means of fiscal policy, is funda-

mental when it comes to the levels of predictability guaranteed to taxpayers.

2.1. Unconditional Tax Incentives

The role of the State in regard with tax instruments in fiscal policy can manifest
itself in several ways; one of them is the setting of taxation levels for each activi-
ty. This modality of action is very common to discourage certain activities or the
consumption of goods considered uninteresting to society in the form of the
so-called “pigouvian tax” (Posner & Masur, 2015) or “sin taxes” (Badenes-Pld &
Jones, 2003).

If the objective is to stimulate a certain activity, the federative entity can set an
attractive level of taxation uniformly applicable to all agents in a sector, without
any kind of counterpart or condition to be made by the beneficiary. These are
the so-called static tax benefits (Nabais, 2017: p. 402). This modality configures a
kind of “stimulus”, in which the reduction of the tax burden of certain produc-
tive activities aims to “relieve internal resources, which are unique to that com-
pany, aiming at capitalization, by reducing disbursements” (Melo Filho, 1976: p.
154). This can be done by selectively fixing rates or by means of unconditional
exemptions.

This type of incentive has the advantage of uniformly treating all agents (al-
ready established or intending ones) in a given sector, and its justification is as-
sociated with the implementation of the principles of equality in taxation and

the ability to pay, taken as an aspect of horizontal equality (Schoueri, 2007: p.

DOI: 10.4236/blr.2023.144089

1642 Beijing Law Review


https://doi.org/10.4236/blr.2023.144089

H. Pinheiro, E. Horvath

252) (article 150, II, and article 145, paragraph 2, of the Brazilian Federal Con-
stitution).

Unconditional tax incentives are, therefore, incentive measures implemented
horizontally by means of a fiscal policy in the form of stimuli that uniformly af-
fect a set of taxpayers (egalitarian), without the requirement of any counterpart

or condition to be fulfilled by the beneficiary (static tax benefits).

2.2. Conditional Tax Incentives

The situation is different when this stimulus is structured in the form of an in-
centive program accessible only to agents who commit to fulfilling certain con-
ditions (“dynamic benefits”) (Nabais, 2017: p. 402).

Conditional tax incentive programs constitute a true public policy, in which
the actions of the State within fiscal policy are structured to achieve certain
pre-defined objectives and targets (Tomé, 2011: p. 211).

It is a finalistic stimulus with the intent of achieving objectives external to tax-
ation itself, that is, extrafiscal (Avila, 2009: pp. 166-167). The deficit of equality
between subjects encompassed by the program and other subjects to regular tax-
ation is justified by the extrafiscal objectives which are intended to be achieved
(Ribas & Pinheiro, 2018: p. 238).

In this context, the protected constitutional value, which authorizes the “de-
rogation” of equality among taxpayers (article 150, II, of the Brazilian Federal
Constitution), is the reduction of regional inequalities, the objective of the eco-
nomic order provided for in article 170, VII, of the Federal Constitution (Melo,
2015: p. 77).

When these programs contemplate specific conditions to be carried out by the
agent who intends to have access to a certain favorable tax condition, there is the
true establishment of a contract (Polizelli, 2013: p. 141) between the taxpayer
and the Estate, conditions that are guaranteed for the specified period, even if
the program is terminated. This guarantee is linked to the principle of legal cer-
tainty, within the meaning of legitimate expectation, and is expressly provided
for in article 178 of the CTN.

Conditional tax incentives are also tax incentive measures implemented via
fiscal policy; in this case, however, the favorable tax conditions are restricted to a
set of taxpayers who, in order to access favorable conditions, must submit to a
set of conditions (dynamic tax benefits). In this scenario, there is no denying
that there would be unequal treatment between taxpayers who are in the same
economic situation. Nevertheless, this treatment would derive from an objective
that transcends the purpose of raising funds to finance public spending (fiscal
purpose), that is, it would be a tax incentive, a rule with an extrafiscal purpose
(Pinheiro, 2023: p. 173).

2.3. Difference between Conditioned and Unconditioned
Incentives

Unconditional incentives automatically reach a set of beneficiaries or operations
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described by the law. On the other hand, the access to conditioned incentives
depends on fulfilling requirements and achieving counterparts (Torres, 2005: p.
132).

Unconditioned incentives are static, as the promotion targets already consoli-
dated situations or activities that automatically benefit from the tax rules. In
contrast, conditioned incentives are dynamic, as the granting of advantages de-
pends on the future adoption of a behavior, represented by the fulfillment of
conditions (Nabais, 2017: p. 402).

In unconditioned incentives, all taxpayers who fall into a given situation are
treated uniformly in relation to the benefit, whereas, in conditioned incentives,
the benefit is restricted to those who those who undertake to carry out the con-
ditions required by law (Schoueri, 2007: p. 252).

Conditional and unconditional incentives have different legal treatment in
terms of predictability as they are subject to different rules in the event of revo-

cation.

3. Legal Certainty and Legitimate Expectation

Certainty is a value that underpins any republican legal order, imposing absolute
incompatibility of state action with surprise and guaranteeing predictability in
relations between Public Administration and citizens (Ataliba, 2011: p. 169).
Predictability is tied to the duty of the State, not to act in such a way as to sur-
prise society. Such guarantee aims to curb arbitrariness (formal sense) and in-
duce the acceptability of decisions due to their rationality (material sense) (Avi-
la, 2015: p. 358).

Although the existence of a legal system per se already guarantees a minimum
state of trust for individuals, based on the instruments that promote the certain-
ty of the law (legality) and the stability of the system (legal framework), its con-
solidation depends on a state of regular application of legal norms and predicta-
bility in relation to their effects (Marques Neto & Pinheiro, 2020: p. 71).

The principle of legitimate expectation is a corollary of legal certainty, tied to
the guarantee that the law will be applied in order to assure legal repercussions
compatible with a situation considered predictable (Torres, 2004: p. 222). This
notion of legal certainty, together with the predictability of legal norms applica-
tion in the system, is directly linked to the rules that govern the succession of le-
gal norms (Couto e Silva, 2015: p. 46). Given the typical economic repercussions
of taxation, the Federal Constitution in Brazil ensures a holding period rule
(annual or a ninety-day period) in order to mitigate the effects of a rule that im-
plies an increase in the tax burden (article 150, III, “b” and “c”).

The grandfather policy in tax law seeks to protect taxpayers both from tax in-
creases, pure and simple, and from the revocation of favorable conditions estab-
lished by an exemption, for example. The repeal of tax rules that establish ex-
emptions—whether conditional or unconditional—has the same impact as the
increase in taxes and, for this reason, the grandfather rule also applies to this

situation (Borges, 2001: p. 95).
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However, as follows, although the revocation of an unconditional incentive
must respect the grandfather policy in tax law, there is no prohibition in the le-
gal system for their implementation. The same does not occur with conditional
exemptions, provided with a certain degree of “immutability”, in the name of

protecting legitimate expectation and the acquired right of taxpayers.

3.1. Unconditional Incentives and Retrospective Applicability

The incentive to economic activities, structured from tax tools, can contemplate
all taxpayers of a sector with the uniform reduction of tax rates, or even by
means of an unconditional exemption rule, which removes from the incidence
rule certain products, services or revenues (“static benefits”) (Nabais, 2017: p.
402). In this modality, if there is a change of direction in the fiscal policy that
leads to the revocation of the unconditional incentive program, the Brazilian le-
gal system only provides for the annual and ninety-day period of the grandfather
policy as rules to induce predictability and, therefore, guarantee legal certainty
(Borges, 2001: p. 95).

The Federal Constitution (CF) guarantees that the collection of this increase
shall not be enforced in the fiscal year and “before ninety days have elapsed from
the date on which the law was issued” (article 150, “b” and “c”, CF) (Brasil,
1988). Thus, the change of a tax policy, with the reestablishment or increase of
the rate of a certain tax, must necessarily obey the grandfather clause in tax law.
However, there is no limit that prohibits the administrator from doing so, as
long as it is supported by law (Alho Neto, 2021: p. 88).

The legal system ensures the possibility of revocation of an unconditional in-
centive by means of law. Dealing specifically with exemptions, Paulo de Barros
Carvalho teaches: “being exemption a creature of the law, it can be abrogated or
partially revoked (derogated) at the discretion of the legislator at any time”
(Carvalho, 2018: p. 490). As Roque Antonio Carrazza explains:

If the exemption has undetermined duration, the political person who
grants it may revoke it, in whole or in part, at any time, at its sole discre-
tion, provided, of course, that it does so by law, respecting, when applicable,
the grandfather policy. Such revocation may be express or implied. It is ex-
pressed when the political person simply declares that the benefit no longer
exists (“the exemption is revoked”). It is implied when it creates (or “re-
creates”) an authentic taxation to the one who was the object of the exemp-
tion.

The revocation of an exemption with an undetermined duration, even if
costly, does not generate, for the taxpayer, neither the right to be indemni-
fied, nor, much less, the right to continue enjoying the benefit purely and
simply. The taxpayer only has the right to have the grandfather policy res-
pected (in relation, obviously, to the taxes on which it is levied).

The law cannot bind the future legislator. Otherwise, over time, the exercise

of the legislative function could be seriously compromised, or even made
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unfeasible. In fact, this is exactly why the irrevocable law suffers from un-

constitutionality. (Carrazza, 2009: p. 382)

The same rationale for exemptions applies to the reestablishment of a rate that
had been reduced in order to “stimulate” a certain economic sector. This tax in-
crease is not prohibited by the legal system, as long as it is established by law,
respecting the grandfather policy.

The analysis of case law also indicates the possibility of suppressing uncondi-
tional incentive programs, provided that the grandfather policy is respected. The
Brazilian Federal Supreme Court has already decided that not only the direct in-
crease in taxes attracts the application of the ninety-day period grandfathering,
but also the increase triggered by the revocation of exemptions for the same
reasons of legal certainty that are inherent to the grandfather policy (Brasil,
2006; Brasil, 2018a).

This situation is well illustrated by the case of the Special Regime for Reinte-
gration of Tax Values for Exporting Companies (REINTEGRA). This program,
created by Law n. 13,043/2014, brought the possibility of taking PIS and COFINS
credit on revenue earned from exports to the initial percentage of 3%. However,
Decrees no. 8415/2015 and no. 85,433/2015 changed the tax benefit by reducing
the use to 1%. When analyzing this case, the Brazilian Federal Supreme Court
has unanimously established the understanding that it would not be possible to
repeal or reduce an unconditional tax incentive without observing the nine-
ty-day period of the grandfather policy, contained in items b and c of item III,
article 150 of the Federal Constitution, as it would represent an indirect increase
in the tax burden (Brasil, 2018b).

Thus, any review of the fiscal policy that implies the increase of rates or the
revocation of unconditional exemptions is not prohibited. It is sufficient that the
effects of this rule are produced in the following financial year and with a mini-
mum of ninety days in advance between the effectiveness of the rule and the
enactment of the law that instituted it (Pinheiro, 2023: p. 51).

3.2. Conditional Incentives and Its Immutability

As in the previous case, the conditional incentives are subject to the grandfather
policy in the event of their revocation, as they represent the increase in the tax
burden then in force (Borges, 2001: p. 95). However, they differ from the pre-
vious ones (unconditioned), as they enjoy a greater degree of the taxpayer’s legi-
timate expectation, insofar as article 178 of the CTN does not authorize its revo-
cation or modification during the established term, provided that the taxpayer
continues to respect the conditions established by law.

The purpose of the norm contained in article 178 is to preserve exemptions
for a definite term and subject to certain conditions, which are not included in
“this prerogative of legislative freedom that Parliaments are entitled to within
constitutional limits” (Carvalho, 2018: p. 490).

The legitimate expectation, in the case of conditional incentives, is carried out
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with the application of the rule on article 178 of the CTN, even in cases where
the norm that granted them is later deemed illegal or unconstitutional (Torres,
2005). In this extreme situation, legality is interpreted together with the legiti-
mate expectation to maintain the parameters that determine the extent of the
possibility of revocation or annulment (Avila, 2006).

Article 178 of the CTN ensures the immutability of conditional exemptions,
which means that it is not just the term that guarantees the application of this
rule, but the fact that the taxpayer undertakes to comply with a set of conditions
provided for by law.

In conditional exemptions and for a fixed term, the application of the most
favorable “exceptional” rule is not automatic, depending on an order from the
tax authority that recognizes compliance with the requirements under the terms
of article 179 of the CTN (Pinheiro, 2023: p. 47). The act of granting, by itself,
does not ensure that the favorable conditions shall be maintained during the
fixed term. In this context, article 179, paragraph 2, of the CTN guarantees that
the order does not generate an acquired right, and the benefit may be revoked —
strictly speaking, annulled, as it is not a matter of discretionary act by the Ad-
ministration—ex officio, if non-compliance with the program requirements is
identified (article 155 of the CTN).

In order for there to be an acquired right to the immutability of the incentive
rules during the period of effectiveness, as recommended by article 178 of the
CTN, it is essential that the taxpayer meets the requirements established by law
(Borges, 2001). Once the exemption is granted and the requirements are met, the
beneficiary’s subjective right to its maintenance is born (Fagundes, 1959: p. 2).

In relation to these conditional incentives, case law supports the taxpayer’s le-
gitimate expectation that there will be full compliance with them. In this sense,
there is a summary of the Brazilian Federal Supreme Court (Precedent 544) that
prohibits the suppression of the so-called “onerous” exemptions granted under
certain conditions and for a fixed period of time (Brasil, 1969). In these cases, le-
gitimate expectation guarantees the maintenance of the conditions initially of-
fered in exchange for the required conditions.

This expectation of full compliance is understood by the Superior Court of
Justice as an acquired right of the taxpayer, which cannot be removed from any
subsequent law, in accordance with the principle of legal certainty (Brasil, 2019).

In the case of conditional exemptions, case law understands that it would be
unfair for the taxpayer, who is the beneficiary of the exemption for a fixed term,
to be surprised by supervening changes that withdraw the exemption, under pe-
nalty of violating the acquired right (Sao Paulo, 2010; Sdo Paulo, 2015).

Another recurring issue in case law concerns cases in which the federative
entity grants the benefit of reducing the rate and, by means of legal changes,
suppresses the granted incentive, which is understood as a violation of the ac-
quired right to the exemption. For instance, it is possible to take the case of the
State Law of Rio de Janeiro n. 6331/2012, which provided for a tax incentive for

manufacturers of textile products, fabric items, clothing and accessories, with the
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fixed term of the 31st of December, 2018, at a rate of 2%. However, Decree no.
45,607/2016 increased the ICMS rate to be collected to 3%, reducing the tax in-
centive and denying the effectiveness of article 178 of the CTN.

In view of this situation, the Court of Justice of Rio de Janeiro understood that
the increase would constitute a harm to the acquired right, since it suppressed
the tax incentive previously agreed and already incorporated into the taxpayer’s
assets, which had a legitimate expectation of enjoying the benefit throughout the
established legal period (Rio de Janeiro, 2018; Rio de Janeiro, 2019). That is to
say, the immutability of the conditional exemption would be assured (Rio de Ja-
neiro, 2020).

Therefore, it seems to be possible to say that the case law recognizes the ac-
quired right to the immutability of tax incentives granted for a fixed term,
whether in the form of complete exemption, or by means of the reduction of the

rate.

4. Results and Findings

The Brazilian legal system is considering that the grandfather policy is sufficient
to induce predictability to agents by not establishing any other barrier to the re-
vocation of unconditional exemptions. There is no guarantee of a term for
maintenance of the incentive; just that, if there is any alteration that implies an
increase in the load, this will be operated for the future, which would guarantee
an advance of at least ninety days.

It is fundamental to understand that a fiscal policy option that seeks to stimu-
late a certain activity by reducing tax rates or creating exemptions that do not
require any type of condition or consideration has the advantage of promoting
equality, but the disadvantage of not guaranteeing the maintenance of these
conditions for a specified period.

Conditional tax incentive programs reveal a superior level of protection to the
legitimate expectations given the immutability of their conditions during the
concession period. This advantage becomes more evident if we compare them
with unconditional incentives or linear reductions in the tax burden, whose only
constraints intend to guarantee the predictability of relations for the taxpayer,

that is, the need to be provided by law and the respect for the grandfather policy.

5. Conclusion

Tax incentive programs are an alternative for managing economic stimuli by
means of fiscal policy, aiming at achieving economic policy objectives.

However, from the perspective of legal certainty, the differences in protection
offered by the legal system for conditional and unconditional programs require a
more detailed reflection on how they will be structured.

Conditional tax incentive programs (dynamic benefits) are a form of action by
the State within fiscal policy and can be used to encourage investments or other

economic and social objectives.
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Such conditioned programs, from the perspective of legal certainty, provide
taxpayers with greater predictability, as they are the guarantee of maintenance of
the conditions offered by the concession period provided for by law.

On the other hand, horizontally structured incentives (static benefits), in the
form of an attractive rate or an unconditional incentive, without the prediction
of counterparts to be offered by the beneficiaries and a term of effectiveness,
suffer from the insecurity derived from the freedom available to the legislator to
review the parameters of fiscal policy.

In this sense, the hypothesis that conditional tax incentive programs offer
greater predictability given their immutability, and as far as the initial conditions

are met, is confirmed.
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